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t..rroTED STATES DISTRICT COl1RT 

SOU tB.ItkN DISTRICT OF JNDIA.~A 

INDIANAPOLIS DIVISION 

SAVE T1Jlt VALLEY, INC., ) 

TBOMAS BREITWEISER aacl ) 

L, J.AE BREITWEl'SERs ) 
) 

Plaintiffi, 
) 
) 

11. 
) 
) 

UNITED STATES ENVIRONMENTAL ) 

PROTEcnON AGENcY, CHRIS'TINE ) 

TODD WID'rttf.AN, IN BEll CAPACITY ) 

AS ADMINISTRATOR OF TBE tOOTED ) 

STATU ENVIR.ONMBNTAL ) 

:PllOT.ECTION AGENCY, .ad DAVID A. ) 

VLLIUCJI, IN Bl8 CAPACITY AS ) 

ADMINIST.RA.TOJl 01' TIDC ~ ) 

STATES ENVIR.ONMENTAL ) 

J'ROTECTION AGENC"r,_D~ON s, } 
) 

Dr!..,aaCJ, ) 
) 

ImJI.ANA DEPARTMENT 01' l 

ENVDWNMENTAL MANA.GEl'dENJ', ) 
) 

Interv1110r Defeadaat. ) 

ENTERED 

SEP 17 200Z 

U.S. CL~~f<'S OFFICE 
INDIANAPOLIS, INDIANA 

PlaizltitJs,; save tbe Valley, Inc. (''Save the Valle)"}. 1bamas Brcltweiaer aad L. Jao 

me Clean Wat. . .Act-("-rhe kt"). oriainallY knovm as the Fedenl Water Pollution Comrol Act. 

86 Stlt. 8Hi, as atne8ded, 33 U.S.C.§l251 et .!etJ • ., an41bc Federal Mattdamus StaN1e, 2.8 

U.S.C. § 1361. Pursuanttotbecitizen suitpro'Yiskm of1hc Act. 33 U.S.C. § 1365(a.), PlaiDtiffa 

seck ~e .relief a:a.d a writ of mand;mn~. l'Wntifrs ~ that~ .EPA possesses actual 
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particularly iudustrlal bo! fatms, &l2d has failed to reqdire th.ose operations to Bcquite NaciolztJ. 

Po1l1.1tant :Oiscllqe Elimination System ("NPDES~') pll1llit5. lbus, they seek to eompel the 

EPA: (1) to te~~Ssume ~of Iruiiaoa's EP A..authorlzed NPDES pen:o.ittiJ:lg pro3ftUD 

pmsaaut to .33 u.s.c. § 1319(a)(2), and {2) to mate proceecfiogs under 33 u.s.c. § 1342(c)(~) 

to withdraw approval of Indiana's NPDES program. The state apucy NSPODS~ for the 

administration Qf;Ind.iana'! NPDES ptO~ the mdianaDepctment ofEnvittmmental 

~(IDEM), ha
s~ .. a Defandantm this .rticm. 

1b SPA. IDEM. and Plafntitl"s each filed motions tbr sm:trDWY judgment on February 4·, 

2002. Par the teaSO.IlS stat=~ below. the Co\a't ~ ClkANTS Plaizlt:I.ms• Motion fbr Summary 

J~ wiJ:a .respect to their claim under 33 U.S.C. § 1342(c){3), and DBNIES tbe l!PA"s an,;i 

JDEM•s Motions for hvmwy .rudgment OD thai: isSue. In additicm. the Court ORANrS 

Dete:ndants' Motion for S'W1.1m8t1 ~With resp&i to Plaintiflil' remaining cl~ :mel 

DBNIES Plsibl:iifs' Motion on thole issues. 

F~CTCIA.L IUCKGll.OUND 

Save ~ V alloy, IDe. is ~ aot·for-pro£lt COipQr.ltion dcdioaDI to ptOU:c:Qq the 

~ P1aiPtif&, M.mor~ ofLawm Support of Summey l'uctamutc-71. Man. j 

1t 3. Members of Save tilt Vallq, Inc. live in lndiiW' Dear or adjaceut to CAPOs. IJ.. thomas 

Br*weiser and. L. Iae ~are RAidcnts ofiud;ID, who~ aDd live OD ~ 

adjacent to a proposed CAPO. /d. Plaiatif& h8d. beco.mo ~ tbat. clue to '!ubat they 
! 
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.,erceive~ to be inadequate state :regulation of CAFOs., ~was beoomina a popular state in 

-which to open hog fann~. SM Compl~ ~ 17. In a letter dallX111.1lle 2, 1998, Plainti.ft's notiiie:i 

EPA and IDEM officials of their beUcf that IndJana had £hiler! to a.doquately regula po.lluti<r..t 

fro~n c:on:tined animal fceQ.ing operations. See Bx. A to Complaim at 2. On Ieuary 20, 1999, 

Plaintiffs filed their Complaint for mjuoctive &=lief and for Writ ofMaDdamus in this court. 

SUBJECT .MA.77.D JUJUSDICTION 

Section 1369(b)(l) ot the Clem Water Aet vests a VfiiY Jimitad origimd jurisdic:tion in the Cl1r0uit 

Co~ of Appeal Based OD thai $ectioD, 1be EPA CODllmcls that tbis QO'Urt does not have ~cct 

matter jurisdjdio.u over PlaintiffS• sec;tion 1342(o){J) claim. Ra.thel'. a=ordias to the EPA, 

., 

PlaintiffS' claim requires jlldici•l review of an ~tion by the ~1Dr re@BI'dinl a S'l3te 

pezmit pro~ whieh woWd p .. the ~within tba scope of section 1369(b)(l ). 

See1ioal369(b)(1) s~ itt peztiuut parr, as follows: 

-,~ Review of'Ebc A~'s mltion...(D) in making 8DJ ddenninadon as to a 

State permit PUitam submitted ader sec:tioD 1342(b) oftbis ti1le. • .may be had hy 

any intorestcd pcaoh in tbe Cift:Uit Court ot AppDII.s ofthe Umt:d States for'tk.e 

Federal judicial ctistrlet in wfBh sudl piDOil rosic!el or 1l'aas8C1I sual1 business 

upon aJIPljcation by auch persoa. 

33 U.S.C. § l369(b)(l). The citiz= suit pmvilion afth.e ClRII Watar Act, on the otbG band.. 

allows c:itizlms to briJ2& suit to tbrce tb.c A~r to pertbml mm--discrctiona:ry duties Cld.er 

tbt: Act. 33 U.S.C. § 136S(a)(2). We 1biDk 1he ~ botWeeD the two ~oos is clear. _ 

While seetiOn 1369(bX1> allows the Courts of ~peal to zevi.cw aGCi=s a=aaDy talcsn by IDe 

A~t section 136S(a)(2) allows distrit\'t ec,ans ~ taqUin: the Admimstrator to act where 

-·· 



she ba& failed to perfoun a mandatoey duty. &e A.rmco, Jn=. v. U. S. Emtt. ProMatton AgfQ'ICy, 

i69 F.2d 975, 981·82.(6"' Cir. 1989). SeclioD 1J69(b)(l) vats original jurisdiction in tbe Coun~ 

a£ Appeal only to ,-evlew the ~hP''.t m:tltm iD ~wry Umi1M ~ries. We muat 

disagree wi1h 1he ~oning of American. Cm.o. .Ass 'n v. U. S. EJNi7-(tll1llelfttll Protection Agenoy. 

30 F.S~pp.2d 908,924 (E. D. Vir. 1998), on wbi.:bDefendmts rely for .tbe propcsiliOJl that the 

seedon l342(e)(3) claim beJoocs in the appel._ eourt. As m this case, the plaintifFs in 

A.m.el'iMn CaMe brought a claim u:a.tler lhe citizm suit provision of the~ Water Aat seeking 

tO compel tb Aclmmistretor to revvb a £tate, 1 NPDBS permitting tmJ&mm punwmt to ~tion 

1342(c)(3). That court recast t:bo plaintiff's claim as aelaim tha1:1be EPA~ approved 

of1he state's program, thea concluded that this "'review ot:._[a] cletermmat1on as ta a state peno.Lt 

proaram" !ell within the purview of section l369(b)(l) l8U1e.t th8ll the citiza1suit pro'Vision. Am. 

Canoe, 30 P .Supr2.ld at 924. We cia Aot acRC that J?JaiDtiffs' olaiua.llhoQ(d be 1KIIt in such a 

maone:r. "}'b,: failw. to revob a state's NPDF..S progral!l w.baD requirr:cl by law is afoilrn to a:r, 

whc:reas the inappropriate app~oval of a program is dlll G:t. 1 Furilei:IDOIC, the approval af a 

P'QFUB may be a.ppopda1e baed. on the existmu:e of a state's lap.l authority to administ81' tJltlt 

propam. mel yet years later it~ become oecesaBr)' to mrob a .-·s aathozity clue to its 

failure to proped)' irnplemaDt its authority •. Plaifttiff' s s=tkm. 1342(c)(3} ~Jaim is :aat 1Yi1hin the 

1 F~, • fidlure to act cammtJoJic;ally e¥et triger za st1111te ofUmiml:ions; if we 

were to COJJ5tme 1bis as a claim !hat the EPA mappropziamty approved Jftcliana'• prosram, it 

would in QY event be dmt-barl'ad by ScctioD UtS9(b)(l) • beyond the ou hUI1dre4 twenty day 

Umi1atia for bringiDs a claim. to ahalleqe the Ti:PA.'s approval of a. state•s PJOIQIU• ArLy Sl.'ldJ. 

daim in any stara widt 111 approved P!Oaram would Ukely meot die same fate. 

. . 
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ambit of 1he very litni~rl jurisdictio.u co!1tcmplated by se~1ion 1 J69(b)(l) .: B~use i~ i9 claimed 

that the: Administrator has n~Jt tJCted. Pwutiffs ask tlt= Court to compel the: .EPA to petfurm 

dutilt5 outlined in section 1342(e)0)~ which this court hal :previously determined to imf!ose 

.roandatary duties. TII'~s. J'ursuant to secrlon 1365(a)(2), tho case h: pr:op:rly before tbis court a:oi 

would not have been -propsrly filed -with tbe Couat of Appeslg.~ 

Anottw- possible hurdle to juriJdietion bas already be=. cleared by Plaintiffs. 'lbe ci:tiu o 

suit provision requires that a pa..Tty fiist give !IOtico to tb: A.d.ministmlm sixty days before a 

lawsuit is commenced. 33 U.S.C. § U6S(b)(2). The ~se of the notice period is to alJ.ow tho 

E.P A to avoid expcusive arul protracted. judiciilllitiption by addroesing citi2en c.onoems at rJ:te 

actmmistrative leveL S~~ .Sourh Ct:II'Olilta Wiltllife Fed'n v • .A~, 457 F.Supp. 111, 124 (D. 

S. C. 1978). What constitutee propt::t !Wtice is prescribed by EPA rqp.ll.ation. ld. In OUt pnovious 

&tty. we l'llj=ted. the 8P A •s ar~ that PlailttHfl were n!!quired to exbaust administntive 

2 We must also addrus tbsl Plaintif!ls' Complaint does state an iDecpliclt, mel appareo.tly 

subseqwmtly abando~~ed, request for dliefl.lllder .33 U.S.C. § 1342(b). PlaintUfs have not 

developed a ~t cl~ under dJat secdaa mywbcre in 1b: record, not..,.. iD ~to 

Ddi:Ddauts' motions for full~Um~~Wy jndpmt In any evect, a claim in oppomion to t:hll 

EPAt1 i.aitial approval oflndiazla's pmgram woa1d law to have bGm1 filed with !he UDite4 St~~.tcs 

Coart of AppeBls for lh&: S~ Circaii witJd11 the 0D11 hundted. twa:y day statute of limita«ious 

imposedby33 U.S.C. § l369(b)(l). SMn. l,S&pYL ~an)'olaimh~usarrectby 

Plrdntiff4t 1111c ~ 1342(b) is both OUIIIido of our jDri.ldktt.on and bmcd by 1hc ~ of 

limitadous. 

3 'Ibis ~tatlon :fbtds fur:tber suppnt iD the fedlnl numdamus ste~te, 28 U.S.C. ~ 

1.3el, pursuaDt to which Plaintiffs also assert jurisdictiou. hAm:. !be fe4ftaJ mandamus statute 

states dJat "(t]he distdct courts shall have origiul j\zrisdictiou of my action m the natw:e of 

mandamus to compel an officer or empl~ of'lbe United sua. or any apacytheleofto 

pertcmn a duty owed to dlc plainti1f." 28 U.S.C. § ll6t. We view our jmisdictioDal footi&Ja ~ 

sure. 
s 



remedies under 40 C.F .R. § 123-54(b) before til.i.ni S\lit.• Nonetheless, Plaintiff's did in fact meet 

tha n.otic:e req'Uitemems found in dmt regula.tiou u well• ~e imposed by 33 U.S.C. § 

136S(b )(.2). The regulation states that an iltterested party may peti1icm the ArhniDisaator to 

\\ithdraw awro-val of a state • s p:ogram by Slitting out reasons from :uno.ag those U.ed iD 40 

C.F.R. § t2l.63. UDder section 123.6l,l11~DS fot wizhd.rav.-al deemed sufficient mclude ~ 

failure oftbe sta.ce to CQ~.erc:ise c:ontEvl over acti~cs to be~ iru:ludiq the tailme to i!iSce 

rqulatio1\. 40 C.F.R. i 123.63(2)(i); 40 C.F.R. § l23.63(3)(tilj. In thdr Itme 2: 1998 l«rer, 

Plaimifft notified EPA and IDBM oi!icws of their belief that !Ntiana had '"failed to develop 

feeding opcratiOJlS,,. Ex. A to PL's Complaint at 2. 1'bc 1.-also explicitly s1a1l:d that IDEM 

had £ailed to issue permits to CAFOs. !d. at 3. Plaintiflj did not file 1bis laWI\Iit until Januaey-

. 
. 

20, 1999; SPA. aAd IDEM thus h&ulaaar.eilum seven months ill. which to have made some 

appropriate r~pome. wbcD P~mdffs ~required to Mit ODly !ll;_,ey da)rs iollowms their · 

uotitication ~tile this atf'lan. SBt 33 U.S.C. § 136S(b)('2). To require them to wait until the 

' EPA dealxd ~t appropriat» ta make a lUpoliJB UDder 40 C.F .R. § "123.64 (~that miJbt 

I 

be) would clekt,. ftustrate ~ lJD.dar the dbm suit p;rcMsion. 

For ~ reas0119, · vn: d=m our jurisdiction over Plaintjf&' claims to be proper. 

4 C~ste to tho Administmtiva Pta~ Aot (APA), S U.S.C. § 704_ A party must 

c:xhaust ~ve mneclies, at least 10 the eldlllae ot obtafninra t!na1 apxy aatio11, befo~ 

filina suit .r the APA. See Datb, 11. Ci811vo.s, 509 U.S. 137, 1S3-S4, 113 S.Ct. 2539, 2S48, 

1251113 (J!ill3). 6 

I 
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reesonable ~in that party's favor. Sa~ 11. Slate Farm Mut. A.utcJ. Ins. CCI., 174 :~.3tl 

875, 878 (7111 Cir. 1999); NLFC. In~. v. Devcom Mid-A.meriCQ, IN;., 45 F.3d. 231,234 ('? Cir. 

1995). 

317, 32S_, 106 S. Ct. 2548,91 L. Ed.2d26S (1986);Devcorn.Mid~rlca, 45 F.3d.at234. The 

burdon t.hOD mifb to the %1DJ:~..D:)Ovan; who may ll.ot rest upon mere allcgati.o.os. but by Dlfidavits, 

depositiom, Dr atber cvi~ must ''set forth spGQjflc facts sbowiQg at there is a genuine issue 

for trial.'' Fed. R. Civ. P. S6(e); ~•Uid-A11114rictJ, 4S F.Jd at 234. The Courtmust:=ter 

summary jwlpent wbea. the DOn-moving party bas mued to 15~C forward with evicicee tha1 

would reasol:I.Bhly pa'!Dit the fin.dl:l- of f2ct to find in her favor em a m«te:i,&J q1.18Stion ... ". 

Waldridze 11. A.71t. Hoechst Corp-,24 F.3r1918, 92D (citing MtZtsuhtta Elec.lwdus. Co. v, Zentrh . 

Rtzdia Co'JI .• 47S U.S. 574, SSS-87, 106 S.Ct. 1341.89 L.Ed.2d S38 (1986); Ctlotc, 417 U.S. at 

32.2·24, 106 S. Ct. 2548; ..4Jrdu$ota, 477U.S. at249·52, 105 S.Ct. 25<lS). However, ifgeDJ.linc 

' 

doubts ~ldn. and a reasonable tac:t-.tia4cr could .tal b-'CJm AG~L-~pany. fi1DliDm'Y 

J 
"'·l 

jndpaerrt is iDappropriate. S•s Shiatls &ders., /NJ. v. FirstC/tU:Qao Corp., 975 F.2d 1290, 1'94 

(7• Cir. 1992). 

. . 
Animal fecdiJia opetalions, or "AFOs," are industrial fitms that~ animals, i.:ed~ 

8 



Dept. of Agrio. &. U.S . .F..avtl. Pmtectiac. Age.ncy, Unfjie.d NattoMl Strategy for AntiM/ Fseding 

Operarions, § 2.1 (Mareh 9, 1999), available at http;j~t;pa..t!ovln.JXleslpabs/finafqst.pdf: Nc t 

all ArOs are CAPOs. AFOs are clas!lified as CAFOs based. in pan upOJa the JWXDber of atliml! 

units They contain. If an AFO ~ ame thsn 1000 an;rna.J lmits. it is considered a CA¥C,)' 

Sse itL at § 4,1;.40 C.F .R. § 122.23. · An AFO also ClYBlifies as a CAPO i£ it comaias between 

3 00 and 1000 auimal units md disch.atga pollutants through a. man-made stw~ture or into af1Y 

waters 1hat nm. tbroucb the !acUity ox cm:nc :into 4ireet ~utaet with the COllfincd animals. See ic/. 

NPDES permiltinl! qency ro ca12dud= lhat tb.e~ faQ.ility "'is a sipfficant cont!ibutor of'poUutian to 

1he W&fA!r9 of the Uniu:d States.u !d. However. 811 AFO is not a ~0 if it dischAtgcs Ollly in fie 

IIVWlt ~fa 2S-yeat, 24Mhour stom1 eve.nt. t 

"We note witb. some disgnmtlemeat tblt when~~ &ctaal bdbanation coi1GCD1in& 

CAFOli. Plaintiffs~ counsel's c;itlltioDS ~ ofbm moamplete, JQII1etimes i~ aa4 

occ:uioully evesa involved DOn-exiRmt quotttions. Needless to say. this imposed. suhslantial. 

addi1imml b'GI:deus en the Court. 

' ADima1 "uDil:s" are caJcn1ataci based upon a !ommla a out in EPA replarinns at 40 

C.F .R. § 122. Applmdix B. Tho multipJ.iQatloa fKtor for •wiDe weiibinl more~ 55 polU:Itla is 

0.4. so .. it ~ly tabll 2.500 swine for m AFO to be Rl'llnma1ically c:att:p'rizacl as a CAFO. 

&s Q/.ro 40 C.F .R. § 412.1.0 (&.dlots point soarce eateaory applicable 1o ~ hD1lBiDa lSOO 

swine of SS pomW:I or more). 

r. A lS.year~ 24-hour atonn event is defined 11 a "amnber of ilaabes of1'8iddl in a ·2A lwt.tr 

period that is ecpec:t~ to oocur r.mly ouce ev.:y 2S 'fl!JIJrS." Kriat&:n :e. Mgj]uow, Co~d kea 

Reside111sfor 1M EnviroMHmt "· &lutJavirN Ft~~W£: Just Wlctd k A Ctmocrrmzted ArdmtJl Fatltng 

Opll'alior.t a...,. the C~Q11 IYatfl, Act?, ,_p ~ Alb. L. Eavtl. OUtlook 11, 16 (2000) (qvoring 

U.S. Envtl. Pm!JM:rion Ag=.c:y. Guic:fance Mmnul 011 NPD.BS R.cplatioaa for~ 

.4:aktW Feeding Operations, 24-29 (lirafl: 1993). Mapa publilbed by the Nlitional Watk:r 

Service show th: amount o.fra.inflll tbat COilStitmu such an evet fOr every locatl.on ill the 

Unitaci Stees. ld. at n. 111. 

9 
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Animals in CAFOs are uslaally kept m pem withm ~ buildhtgs. Natural Ra.!ources 

Prevent PoU'UMn From Lblutnclc W'amr, lxrtro~ aDd. ~e S\1mJlW'y (Deceaabc. 

1~8), ava:ilab~ at lrtm:f)www.mde.,omfwi~llptiqnlf.actmiJifin:JAW~
.. The floors of d:1e pea::: 

are sLatted so u to collect the wate ~eted. 'by the animals in1o a holdmg tank located below ti'J.e 

floor. !d. The wute is thel1 usually piped .iato storage lagooDt\ nncovered piu that so~ luv• 

Mu.~issippt, Sierra~' Maldl/April2002, available at 

'bttiz=l/www.siemw!ub.cqlsi.eml/20jll~lpmfil
e,w. &aa1 die stwap lagoon, waste is 

Manure is the primGy source of AFO pollution. Pl. Ex. K: U. S. Ell"Jtl. Prot=tion 

Ageo.~, Ofiice ofW-.tcr Swulards and ~d ScieDC~tS Divi&ian, Envirolf11f4ntol liiiJNil;ts of 

~ F~dinz Operatiom, § 1.2 (December .31, 1998). "Animal mannre typlaally contains 

nutrients (i.e., ni1ropn and phosphorus), J*bopus. salts. and heavy metals (e.g., c:oppcr)." Pl. 

Tmpk1Mnt411on PlQIIfor Conr:entrate.ddnint4l Ft«<UU.g ~o,.,, l (M..:h S, 1998). AFO 

pollutiozt. Cll1 t~egatiwly impacc l'rlrtXc water. ~ llir and soil. lrL at § 1.3. 

ED.~ damage due to CAPOs may occ:ar due to Jaaoon brcakag= or splllap or to 

plOblems wi1h land applioatiOA of manure, amGD8 mher tirinp One stotqe lagoon o:ftm holds 

udllions of pl1oDs of waste; iD. the 8VImt of a spill or break, tl»unadl of those pllom may flow 

Maku Policing Pollllter& Harder, .1Ddhmapoli1 Sw (Aprll21, 1998) (&pili of9600 gallom of hog 

10 
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manure.caused fish kill m Indiaua.). Manure applic:atioJ1 fields bften COJ1tain or are adjacent to 

describes in mare detail how aDimal !aeding opcnuioDs contri'bule to poUution: 

R.un.oft' from li'Vest«k ope&illticms ent=a water bt:tdies w:bea poor msinreaancc of 

waste lagoons, wproper des.lp of stomp sUuaun:s, improper ston&C of a:AiJ»al 

waste, U&d cx~e:Mive raillfaJl fiSU1t in spills rmd Makl of D111D1UC·laden water. 

OvcappHcation of~ to .aplml ie au.otbc $0Ul'ce of •'Oimal WAiff: runoff'. 

When li9estock manun: au4 other animtJ wac spUlJ or loaks iDto INI'lace or 

groWJ.d WBJer• it ~ crcar.s an immatiltc tluat to public b.c:alth and wa1er 

n:so~. 'Ibis l'UDOffha nuitiema, auah u Ditrogm and phoBpboJUB, that in 

excess cause algae mel other tr:d.crootptUsms to s.produeo in~. creatillg 

'UllSightly and possibly banDM aipe blDoms Explosive algu populations caQ 

lower the ~1 of dissol-ved Q~pn, wJDcb em cause fish and otM&-aqualic 

otpnisms tL) die. Spills from. EUPQireCl 'W8Ide lagocms sud. other faulty stotap 

f&cilities have killed teas of thoosands offish. Animal waste nmoff em alSG be: 2l 

tlaat to the healtb of people who~ imo oD1l't8r;t with ldfected. ~ ~ 

SCilllc of the microbes (bactala, protoma aacl w-iues) ill mima1 waste eao cause 

~-. ' 

'U.S. :Envtl. Protection AgCDCy, <>mFe of Water. P,.,pos~d Rlp14114HS tD AddNS:S Wotr~r 

Poll'lllit»aftom Ctmt:e11t7Qie:d.A.1dma/ Feetling(}JJgrlltWM. 1 (Man:h 2001), EPA 833-1" .. 00-016. 

available at ~CB:IJwww,eagov!npdesQ;wbstCAfO-brpsbuml.pdf. 

Public: and goveram., attcatlon lave rocused ii'C"eeansJy on the aaviroDIIICDtal impact 

of animal fMdini operatioD$.~ 1D the pll!lt twaaty ~ 1bi1Jimd. in the livestock iDdustry has 

beclu mward fewer 1mt lap opcndioas. S.itl. A fbzec•able ~of thiJ tread has b~ 

' The BPA in pan1cular has~ ai&aificat .... ttoa to tbil iaiJa ill recent ye~a. Ill 

March, 19993 as part ofl'residld ClimoAts 1991 Clam WIIC1" J\4011 Plan, the EPA Sllc11be 

USDA implcmemecl a UD1tie4 NaUODil Slndagy for ADb:aa1 fec:dicg OpcradoDS. Tho Uni:flec1 

SttaJqJy tor AFOs reeopims 1be role pltrysd 'by APOs itl the polludoo. ofDIItianal ~. 

and is iut=ldecl ~ minimi2J1 the ..... Quality ami public Ml1t:b implc'ts of AFOs.'' u.s. Dept 

of Aaric. & U.S. Erml Prot.otson ~. UltVfed NGIItPUII Slrtng)lp Mlllltd FHdiJI& 

OJwrations, § 1.1 ~b 9, l~Sl9), availabla at "'D:I""'"*-• &QY!npdcs(whe/tip*fint.pU. The 

Unified Strategy fbr AFOs is di~secl below in more detail. 
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nul:rWJ.ti. See id. Indeed, "[s]~s estimate that agric~ contributes~ the i.mpair.m=t of al; 

least 173,629riwr.milca, 3,183,1S9 ~eaa-,aad2,971 ~~quuemilcs." PL Ex.K: U. fi. 

Ea.vtl. Protection Agency, Office of Water Standards andApplied.Sci=cea DivisioG, 

percent oftbat damage is attribumble 10· im.an5lve IIDimal operaria.as. !d. 

In Indiana, the nUill.ber of operating CAFOs is approzinwtrty SSO. Memoraodvm in 

Jwigment ("IOW Mem."), &c. A at 1. !OEM reportt::d.1h&¢ II$ of January 1, 2001, "there were 

2,99& approved con.t1ned feediag opcmtio:as in Indiana. "10 PL Ex. AA:. IDEM 2000 A1aludl1 

Summaty C()l&.fine.d Fe~g Repo,t. In 199'1. aa.imal feedlots w=e teSpc:mable for 2,g91 spills of 

manure in fJldjaua' iJu~l\Kiing cme siq!a spill of ~y 9600 gaUcns of hog IlUUllll'C. See 

Ni~ supra. In tlus year .2000~ a total of 1,120 sitea. chosen because they had. not sent in 

manure mainte.n.am:e plans (M.Ml's) or ha4 ~ gemptioJJ from T:cdima's Ml\iJP 

rsctllirem8DI, were inspected by JDBM. but 104 of thole sims wae idcnti:6cd as closed. !d. A% 

lud application Viabd:ions. ld. 

Ill Indiana in 1998. 84% or surwyed riYcr miles mcl99% ofsmveyed lake aczes bad good 

' 

water C{t1ll1ity 1hllt could support aqua!ie Hfe, 1houai:L a zere 18% of sur.reyec:l river miles could 

10 IDdiana' 1 indepiDdeDt NgU}atmy S)'lf:etn fM eonfinecl hfinK o~cma., wflic:h will be 

disc.ussed iD. UJ.OJ'e detail 'below, requirll st:a!a 81JP10val far upera1ions &bow ~ beyaud lho:;o 

that constitute CAFOI under federal n:platioDL 

12. 
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support swimming ~ to high bacteria ooncen'tr..Jtions. U. S. Envtl. Protection Agency~ NatitJn,d 

Watu gu.alitylm;entgry: 1998 Report to CartgNSs. 3~305~ available it 

bttp;//wy.rw.epa.gcoo'30M8recmt'cbap12hm.p.df. The poliUI!mts most"iroquently i~ntified in 

lndiaua wateJ:$ were ha=srla. priority Ol'gliQic eompouuds, oxyjen-depleti:ng ~ pesticides, 

and. metals. /d. 

Congress ~e4 tba Clean Water Act in 1 ~2 i1J crder ''m rat.ore apd maiDfain the 

cbemioal.. p~ and biologi<:al iutegrlty of the "Nation's waters." 33 U.S.C. § 1251(a), 'I'1m 

marked a major transformation m the Nation's approach to water pollution. s,e Nat 'l Wildlifo 

Ful'n. et. tll. v. Gor~ 5~0 F.Supp. 1291, 1296 (D. D. C. 1982.) (dtiJII ..4 L~lattve Hisro"Y 

ofthe Water Poll111iolll Control A.a~81tts of197J (Log.Hist.) at 12!§4, 1271, 1280 and 

1303), r•v 'tl lJI'l otMr Fowwb. 693 F .2d. 156 (D. C. Cir. 1912). "Prior to 1972, tbo progra= was 

baSed upon wa= quality stmc!atd!l promvlptect and. im:plem.entad by tAe statos witb. some 

~mad cmmlight ftom dzc fccleral govaamcm.• Gonudt, 530 F.Supp. at 1296. The 

msthocl to contml poltation was to 1110rk ~ :ftmn the Uslrod wmr qudit)r. Ad 

disdwpS were cmly violad.ous if it could be shoWI1 they caasell me water body to fail to meet 

water quality Jtaadard,s. /d. Tee ~ttl proved cum'lxuome and iDcffuAual. /d. Today. lbe Act 

works by regu1aiq all discbarpa ofpolhmata into wataN of the Utdted Stw!s. See 33 U.S.C. § 

1311. It does so through the fedally mauda'ted ad~ NPDES permit proar~~m. 

Complilllce wllh th& Clee Ware Act is de1:emlined tbrouah cnmp~ with NPD.ES .,.mits. 

33 U.S.C. § 1342(h). NPDES pdmits 11tmposc limitatiau OD. the dischll'p ofpollutmtl. and 

establish related monitoriua requimnents ... ,, . Frit~'ltlll of t• &nh, 1~. v. /Adlt:rw Ertvtl. Strt)~. 

13 
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(TOC), Inc., 528 U.S. 167, 174, 120 s.Ct.. 693, 700~ 145 L.Ed.2d 610 (2000). All discllarges of 

pollutants into the Nation·s waters ue regulated by the 

NPDES permit program. Sse 33 U.S.C. § 1342. 

The Clean WaJ.er Act "anticiplltes a panner:Wp between tbe States And the Federal 

Government .. ". A'l'/rtznsG P. Oldahollld, 503 U.S. 91; 101, 112 S.Ct. 1046, 10S4. 117 L.:Sd.2d 

23!' (1992). l'his relationship has also been aptly clwact«fft:d as a '~d.isthlctive ...O.ety of 

cooperative federalism." U.S. Dept, tJ/En.rgyv. Ohio, 503 U.S. 607,633, 112 S.Ct. 1627, 

1642, 118 L.Bd.lcl. 2S5 (19512) (White, J., ~lleJITrbrg inptB"' and dLIUifttlw frt Ptz1'1). 1M A.c:c 

' 

au1horizes the EPA to issue ~'PDES pei'Dlits, 'but St~as may apply for md receive EPA approvw 

to adrmnistw thair OWIL pcmit pograms,. provided thly comply wich c1o1ailecl Blat1ltDr,y and 

tepla1oty requirem«\ts. 3:1 U.S.C. § 1342(b); 40 C.F.R. §11:23.1-123.~4. The EPA retains a 

hip level of involvement eud authority when a SWa administcn its own NPDES pemrlt 

program. For~~ the EPA. caorinuet u:s review state water quality~. § 13U(e), 

retains autbolity 1o object to the isauance of particular parmits., § l342(d)Q), monitors state 

pxogram$ ·for contimnn1 c:ompliaD;:e «<ith federal dfrecti~ § 1342(c), 8A4 ~oten 1be teaM c•f 

inciivi.dual NPDES ~ts wllcn a Stat. baa filiJed to institute enfbnzment prococdimgs, 

§ 1319(a)(l). S.• also U.S. Dfpt. oflbtergy v. Ohio. 503 U.S. at&34, 112 S.Ct at 1643. 

At issue in the presenta&tio.n~ l*'tiolls l319(a)(l) w 1342(c)(3). ln. a preview; Entry 

Sea Save the Valley, Inc. v. U.S. Bnvtl P,.o,~dlon~':'IC:)I. 99 F.Supp.2d 981 (S. D.llld.. 2000). 

14 

-~ ,_ 
•,',.: 



09/U/02 09: SZ FAX 317 2JZ11n;:~ ...... J, ............ ,_,., ... --.. -- ..... -

SCC!ion l319(a)(.2) ST.ates that the EPA A~!:' 9ha.U assume enforcement of a State's 

permit program when •'the Administratcr finds that nols.tion.s of pa:alit ~onditicns OT 

limitarlons ... ar~ so wb!espi'ead that such violations appear to result from a failure of the State to 

ent'or:ce sud1 pemxit conditions or limitations effeQtivcly ... ". 3~ U.S.C. § l319(a)(2). Section 

1342(e)(.3) states 1ha1: the Administrator sball withdraw app:oval of a. State's NPDES program 

when a Stato ~s to take appzopriste ~-ve action eva afteto beiDa notified by the 

Administrator that its procram is no~limt. &e 33 U,S.C. § 1342(c)(3). h1 the preVious 

B!luy, we specifically bald that the Aet re~ 1he .AdiDiDJstrator "to mak.o a •finding' u:ad.er 

§ l319{a)(2) or a 'd.etG.miDaUO!l' under§ 1342(c)(3) ..• whm (s)lla becomes aware ofsucb 

violatio:ns as ;n:tcula.ted in§ 1319(a)(Z)." Sdve the T'Gll,y, 99 F.Sapp.2dat 985. IfaJ. fic.ds tha.t 

mc;h widespread viohltians are o=mins hl a Stldc, she is thetl required by § 1319(a)(2) t.o issue 

a compliance order to so DOtifr tbe State. /d. • 984. If~ thirty da,s the State bas not 

&!OfteetU the :problem, the Administttmr is to give public DOti~ ofhia findir.&p. 33 U .S.C. 

§ 13l9(a)(2.). 4"0nce publio noti~ is giWJ1, the Admiuistrator DNSt eaforee the permit coDd..~ogs 

wttil the State remedies its problems."" Bawl tlte Yalle)', 99 F.Supp..2d at 984; 33 U.S.C. 

§ 13l,(a)(l). "!'be: ~urea outlined bl § 1U2(c)(3) call fora publte bearina to take place if 

dJQos fo11owdla b baarfD.I, the State has failad. to tab -a,pro,plia'Da COII'ecti~ adicm." 1:he 

Admjniwmot 01ust vdrhdra.w ~ oftlw S1ate's ptOgE&ID mel make public the rcasDDI for 

the witbd:ra\lvat 33 u.s.c. § 1342(c)(3); SiZN the Yallq, ~ F.Supp.2d. at 985. 

Apia. tbe citizen suit provision of me c~cso. WDr hit l'emU.ts =~ 10 'briJJc lft1it tc1 

f'o~ the AdmiDistratot to perform llOJl.-disc:reticmary etudes undR the Act 33 U.S.C. 

lS 
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§ 13oS(a~(2.). An int=tpreQ.tion of the Administn~mr's clune~ under scctiom l319(aX2) and 

l342(c)(3) otber than that settled \~POll in our previ~ Entey "'would allow the .Administrator to 

frus1.rtu.e citizen enforcemetit of the (Act) ... merely by refusing to make a tin4in& t1t 

cletemUna1ion!' &ne ths Yalley. 99 F.SUpp.2d at 98S; see alMJ W'llllam L. AD.drccn.!Je)ond 

Words of Exhcnation: The Co'16'USifJnal Pruc:riptto.,for Y;gr,,.ous Fcurt~I E'l{di'CIIment ~JfthR 

ClefPI Wate1' Act, Ss ~o. Wash. L:kv. 202..342-Sl (1987). 

C/t!Jm W«to Act's Repltllion ofColl.t:entrrl*llt&llblud Pe-=tllnf 0~ 

1® CLean Water Act t~Mhibits poiDt sourges fi:om disc:hargiDg pollutaots into waters of 

the Uniu:d StaleS unless 1n coafhtmcca with a valid NPDES pcm:Dit obralned prior to the 

dischalp. 33 U.S.C. §§ 1311. 1342. A poiut source is de:6ned as l&my diseemible, col1fined and 

discrete C411VeyCU1"··· fmm. which l"olluumts an or maybe discharpd." 33 U.S.C. § 1362(14). 

The term "does not fnclude agzicultaral stOrm~ diacbups ad. ntam tlGWS 1iom irrigated 

8£f'iculture." /d. Utlde: federal law and IegU!a.timla, CAjOs, though not AFOs, are point so~s 

subjm '10 ~DES permittin, requir~. 33. U.S.C. § 1362(14): M> C.F.R.. § 412.10, ~ . .seq.: 

40 C.F.lt.. . : 122.23. Any poillt source, includq a CAPO, ~discharges or proposes to 

d.lschazp must obcain an NPDES permit. S.• 40 C.F.ll f 122.2l(a). Punher, any ~o 'that 

discharges without an NPDES pmuit remaius in a ccmtimht1 state of'riolatioD ottbl: Ad: until it 

ci1hc:r obtaills an NPDBS penni' or DO lon.pr 'DlCets th8 definiticm of a. point source. Ses Carr v. 

Alta YuJs lnt:bu.1 Inc., 931 F.2d 1055 (511 Cir. l~Pl), 

States with anthodzcd NPDES peiiDittiAg ~mar issi.1C either acnc:al permits or 

individual permits in order to addrss point sources witbiD fheir boDDdaries. An iDdiviclual 
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permit i.b"-issued w a specific operation and tailorecl to its polluti= issues. A SQ.etl.l peimit is 

'Wli:tten to cover a category of JX~int sources with similar charaeteristics for a d.e6ned area. Se-e 

U.S. Envtl. Protection Agew.y, Gutd41tce MtZ~tUDI a11tl Ex(l1tfJJle NPDES Pemtt.{or Concentrated 

A11imal Feedirtg OpuartaM, bview Dt'aft 9 4.2 (Auaust 6, 1999). E-very iDdividual discbarg.;n

ex:pecV!d to be oovered by a. patliwlar geno:al permit is reqatirecl to submit a WritteD. ·~ of 

iment." which serves as a pc:nnit applic.ation. Id. at§ 4.2.2. The BPA approw;s of the usc of 

aeneral J*ml;ts fer CAFOs. See id. at§§ 4.1, 4.2 (remarkiq mat gmeral ~~~a "cost· 

e.ffective" and "expedieat" approach u. e.nsuriug pezmitting of CAFOs). CAFOs a:re partiwlady 

suited to coverage b)• genend peanns beca\1$~ they "'i.Gvo.We ~imilar types of operations, require 

rbe sam.e kiDds of eftluent limitadOI'lJ and o~ coudidocs. aa4 ~ diaoh..arp the ~types 

of poll~ts." /d. at § 4.2. If a $tare decide& to utilizl a gvA«'a1 permit, !t may still isaac 

individual petmits to some operations in the catesary that arc aceptionally large, have a history 

afcomplial= ptobl~ ot are matked hy other excepti.oDJil characfaisdcs. Jd. at§ 4.3; see also 

40 C.F.ll. 122.21(b)(3). 

1'be EPA is m the piUQeSS of implementing lldditicmal z:qpalatim!cl pertai.mna 10 CAPOs. 11 

One goal of1hc Unified Nlllional Strategy for APOs is 1bal all "APOs sbould d.vdop azad 

implcoumt ~buically 101md, CCODOmi.cally featble, 8Dd ai»-'l*ific CODll'fehalsl'Ye DUfrient 

manapznent plami (CNMPs) 1D minim;« impst oa w.-quality attd public m.lth." U.S. Dept. . 

of Agric. cit U.S. Envtl.. Pro1cction Ar;zlfJI:y~ Vnf/Mil NfllitJ~~t~l $trolllfiD for ~nimal F6eding 

11 1'be EPA p1aa.s to tab final a.otian OD tbose reiWatlcms by December IS, 2002. See 

U.S. &vtl. Protection Apttc:y. c>mce of'WIUW, Pr~ ~"' JtJ At»en W«er 

Pollution.from Concentra#d A.ntllull Ft~etJinB OpearitJPU', 3 (March 2001), BPA 833-F-00-<lli, · 

&vailable ar htrn:/f:q.,..,~tt~•·ecw/npd•ar•WW
O=hrpshprr:l.pdf. 

17 
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proposed regulati4Jns would also slightly expand the definitian of a CAFO, ~se additional 

permit r=qui:rement!l, and impose strloter effluart gu.i.dellnBs. s~e u.s. Envtl. Pr<tteetion Ageacy, 

OSee of Water, Propos~d Regulatfonl to A.d4nas Wlltf'l' Pol/14tttJrt.from Ccmc•ntrafetJ A"irnaJ 

Feeding Operations, 3 ~h2001). BPA 833-F·OG-016, awJ1ab1e at 

http;IJwww.eca..govl,npdeetpumtcAFO..!Inpm;'tm£ As part of iu gcal of enbancillg wats 

quality by GJSilrh.1s CAFO compliaDce with the Clean Waw ACt, tha EPA also hepn to fo~us on 

improving compliance of state permitting programs with ft'ldaJ requimments. Se~ Pl. Ex. J, U. 

S. Eftvtl. ~on Agency. Office ot'Enfo=mem, Colltp~e ~ lMplelffe.ntatiOIJ 

Pltm.for Concentr'*d AnimJJI F~sding ~' l (March s. 1998). 

R.qllhltiDa ofCAFlb ill Dldiatl 

In Januaty 1975. the I!PA appiOVefi hleimla's FOJ'Oscd NPD!S program. Declaration (tf 

Stepheo. JIIDD f'1ann Decl.").1f 4 . To obtain approVal.lDdlana wu rcquizcd to show tbat it had 

cstabUshect suflident lepl autbarit.y to enable it to a.dfn;nister thr= J'IOil'8l1l in 8ccmdanc:e with 

tecleral ~l{· See 33 U.S.C .. § I34l(b); :327Iud.. AdmiD. Code, Att. 1&. lll ApliiiWl. the EPA 

~ 

I))EM is the: state apncy n:spoDiiblo 1br ~ Jndisaa'a NPDES plOSJ'IIDL l.d. AS 

rcqgiNd b)' the Act and federal ~atious. Inditna rqulatioas prohibit point 10-=es hm. 

o'blliaed iiam IDEM prior to the discharp. S•e 327 hld.. Admin. Code S-2~2. HoVr'Bver, as of 

J~ 2002., II:1BM had. never:~ m NPDBS penait tD a CAFO. 
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The State of Indiana. has an o11going ooligation tc ~ its NPOBS progxam i.u 

accorams;a with f~al statutes and regulationa. The EPA has expll!ined. Indiana's o'bligatio:n a,r;! 

follows: 

As a condition ofmait~tsinins its ElA-approved NPDBS pr:ogram, the Clean 

. Water Act, SIIQtion 402, NqUires the IDBMTD administer its NPDES program for 

point sources, .includin1 CAPO~ in accorc:laaot with the guidelines EPA 

established at Title 40 of the Code o£ Pederal ReauJalio~tS, part 123, at allti1nes. 

Among otbettbin&s. tbcso pidel!Del estabJi.sh reqfdrem,.,rs: approved States must 

meet in i.ssuia.s NPDES pmuiti to IUld .Whumng complian.ce 'hy poiDt sources, 

including CAFOs. They also establ.WI ~ rclatfw to State authoris:y tc

=fonoe ~mplhmQCwtth NPDES :teqab&r....as. 

Pl. :Ex. 0 ll 3 (EPA ftotice of meeting to receive public ctrmmctlt$ on the NPDES Pl01I8111 for 

CAJ"Os in ID.diana). 

~Y: Ind;ana lms cbo.sea to !ii.J 'Mth CAPOs through a~ dJstiact ftom their 

NPDES permittfDS program. 1n 1971, the stBDS tim euaad legislation pertaiDiq to the 

construction aDd operation of confined &edina openl.ticms, the present wnion of 'Which is known 

-.s dae Coufined FccdiQg Control /\eX, c:octi&cl at Tndiana COde§§ 13-18-10, ct. MI· IDEM 

Mem. at 2. Under Inctiana's confined fH!IIng ~IDEM issaea appvval permits to pc:n;ous 

or =tltles 'Wisbiq to ~ct and operate confined ii=CidiDg ope,aticms. The Om&ud. PeedUl!i 

Ccm~l Ac::t cWit:Jes a confinccl feedina apciadon as any apandigu with ccJJftned &mini of more 

1b.m ~0 cattle, SOO swine or tbaep, or 30,000 fowl, ar aay operlltioa wi11'L a hi8tcry of pqllution 

pt~lems. 1m1. Code § 13 .. 11-240. 1'hUI it COWl'S opc:ratioDs D$J1d.1h.e 'Witbia $e seope of 

the fedcml defmitionofaCAFO. CollllJIIN 40 C.F.L §Ill, App. B. Wfrh Ind. Code§ 13·11-2-

40. App.toVIl f'm a pennit is baed upon &don o'lltliftlld m Indica statu~a aud resuJations. See 

Ind.. Code § 13-18-1 0~2(c). Jn 1he put, mEM also utiliZed aD .bJdiarut. W&ltel' Pollu1icm Control 
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Board. ~e document known as '!he Animal Wasts 1, Or AW·l. Tho AW-l specified the 

soppl~ hlformation IDEM required for permit approval. The preambli: to A W-1 ivdioate. l 

not mandawry. See]-, .Re Mattv of: Obje~nmu to tht luwmt:e of Permit Apprwal N(). 4::J.f.S, 

Tap Sew~ LLC. F/r;-,a, Indiana, :Jndjana 0~ ofEnvirolJ!Ultal Adjudicatio~ Cause No. 9'-W

J-1693 (May 9, 1997).. There is some evldeace they 'Vie-aNd !lleir approval permits a:s no t!IOre 

than RComme.ndatio:as for prudet~t actions. Pl. ~. Hat 1. 

~e Indiana'S program requires approval buecl \1POD Indiana stataces and regulations~ 

prior to approximately 2001, lndiaua did DOt requim aay ccmfirwl feeding opsratiom. illcludirs.g 

federally-defiRcd CAFOs, to apply for or to obtain NPDES pezmitL 1he state sppnwal permits 

issued teDSti't\lteti apptOW.ls of "the co.ustnlCiicm and operation ofthe IDim'Uie ~ent 

system[s]" of the proposed operarlons. Me lDd. Code§ 1:4-18-10-2(c). While apparently 

desigued and Un=d~ IC preveat r1iscl:wp of manure iDlo waten of the ~ it is not c:lea:r rh.'lt 

the pc:mdts actually in2plemcmtod any e:ffluan limitatf04J, 1lws it is not clear that ~ey we:rc: 

~valent' to lSPJlES parmits. Not ODly dtdm!M taiJ to issue NPD!S pcnms m CAPOa, it 

. I 

appears f11at IDEM did 110t iDspeet CAPOs umil1999. Beke 1999, Tndjanalwi never putwed 

an aforcerrumt 3.Ctfon against any CAPO. Jam 1)ep. at S6.. 

In 1997, indiana began '10 fonnulam lii!'W 'IU.1.a 1bt c:cmfinc:d feediDa operatio~~~r to be 

codified st.Atticle 16 of Title 327 cftM l:odjaaaAdm.iaistrali\1 Code. IDBM Mem., Ex. Bat 



1-2. On November 14, 2001, the state's Water Pollution Comrol8osrcl adopted the uew rul~Y 

IDEM claims t:h.u !h8 ~WW rules con'tai.a swu:laiUs ... .maJoaous to those c:ontaille.d in [an EP AJ 

and Jauuacy 2002. IDEM ~OID.J'lcted over l300 ~ons of oonfined &tedjng opemlions) 

inc:luding in:spectioDs of all federally-defined CAFOs. /d. at 2. As af F ehn.my 2~ lndiaoa hd 

pUl'SUCd 32 cnfa..~cmc:ut ac:tioas against CAFOs, mel had.~ I 8 flcilities m apply for 

indi'\tidual NP.DES pt:nnits. IDEM Mem.~ Ex. A. 1 8. The :t1:st individu1 p=-m!t for a CAFO in 

Ind!Ana 'MIS publicly notic.ad_in January 2002. However, it bears repeating rhat as of Iaauary 2S. 

2002. 1J0 CAFO in Indiana had~ actually been issued. an NPDES pc:rmit 13 Pl. Exs. W, X; 

181Ul Dep. 511 55. While mcliaDR 1ina.lly appeas to be requhing CAF05 lim have been anmci tQ 

disd3arge poUmams to apply fat NPDES petmits, h ia uncleer why,mEM requires only that 

limitEd aroup of CAFOs to Clbtain permits. lnctiana and federal Rll\l]ations require NPDES 

petmits fbr poia! ~that dlseharp or propDH to disc~Jorp. SM 327 .IDd.. Admin.. Code § 5-
- . 

2-2; 40 C.F.R.. § 1U.2.l(a). 

EPA~ tJ/l'llll_illlul'l NPDES 1111t1 Om/bid F•616 PrtJgNIIIS 

Tbmqhout the: time that mdiana has been in tho process ofrmsmc its c:otlfiucd. fecdin.K 

TUles. the El' A h:aa b~n followin! the .._,8 progress &Dd offerinl gaicJmw,, Early 1n the 

proe~ in .Mardll999, the EPA exptessed OOil&la:l:1iba£Indiaaa's 'l:J»W J'U1es did~ eatabliib a 

12 F'mal adoptiOD of the mlcs aCQlU'Cd in MarCh 2002, iDd Article 16 is now officially 

partofthe lndiana.Adm.iDU.1ndve Code. &'l 3271Dd- Admbl. Code att. 16. 

t:s In.lilct. a recently as laDDal'Y 2.002, Indima cc;pzell!l8d its opiDian tbat a better WfOJLCb 

oo federal zegulaticm ofCAFOs woul~ be far EPA to M~DDW CAPOs from the NPDBS poctmn, 

and Instead CSUiblUb a mec:Unism. similar 10 the Clan Water Act's blosolid1 ;p10gram... Be~ 1ann 

Dc:p., E.x. 13 811-2. 
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.:le8I' linli to the Indiana 'NPDES requirem~ts for CAFOJ ... " . Pl. Ex.. L at 2. At that time, the. 

E.P A pointr!d out to IDEM that the oriJina1 Me:mor&fldum of Agreemem b~ the two 

agenGics, whi(;h is the ~umeot Wider which. D)EM is aU!honzed to administer the NPDES 

program ln Ittdima, requires IDEM 10 adminiltar the program in KQ)l.'da.~Kle with Sc<;tion 402 ot' 

the Clean Water Act. 219Plicable lltate regulaficm.s, and a.ppllaable fedeml policies and seg\llatiOll!:. 

Id. The: !PA was obviously concemed tbat lucfua:m.'s coD.ftned feeding rulu, evcm as revised, 

would. not !&at1sfy federal~ for CAFOs. Se~ id. 

Ill November 1999t the BPA's R.esion Five ot&ce aDd .IDEM entered into an 

Environmental Partnenhip P~ ~(EPPA). Undulhe P.PPA, IDEM agte04 

-that the ~ 8Goption of Artido ~' oft:he lnrtiana Administrative. Code wo...U<! ~ tbat 

all CAPOs iD Indiana would ha"-e a pen'nit elluivalem to an NPDES pemdt. &6 PL Ex. Mat l. 

This was to be accomplished tblougb rme of two mdlods. For an Indiana permit to be 

equivalent to am NPDES permit, "'the eonflned feBdmg r,u1e either. (J) must establish m Nl'DES 

~ pe:onit, as authorized by lndieua Admju;srxativc Code title 327, article lS, 8ftd the 

IIWisio:a. tb tbc Indima. NPDBS propam that EPA apptaWd iD 19'1, or (2) must iDBI.fbe 
. 

submitted tD and approved by 1bc [EPA] as a~ w ~ IadiiiDII NPDES propam uud.w 40 

C.F .Il. § 123.62." Pl. Bx. ~ 112. 1n Aupst 2000, the EPA infwwed IDBM that by Seprember 

30. 2001 J it would detmninc the ""tecomm'llldecS course Gf aetion regmiina :Ind.iaa' :sappo'Ved 

NPDBS propam.'' Pl. Ex. N at3 •. The EPA slated tbatat that.time, ifit eom::luded 1hat ~'\·s 

c:oa6D=d feedina opcntion bad.,_ 'b=:a. adoplm m a1ilu:ly &sblon or did DCt satisfy NPD.BS 

requiremems. or that Iodi sna•s compliiiiUOG mattiroriDa aDd. c:oforoem=t popam did not oonfarm 

911111 both 40 C.r .R.. § 123.26 and lildiana's NPDES enfo~ m•agcmcnt &yitem. it would 

. ' 
~· .. 
t 
;, 

t. 
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notif.y IncU;ma in writing and recommend to the Admini.strator of the EPA that she review 

mdiana's program and. oo.tnm~~ Witbdrawa1 proceedings unw 33 U.S.C. § 1342{c)(3). Id. 

In approximatdy k,ptember 2000, d:Ml.£PA annOUDD'd that it would hold a meeti.ng on 

October 12, 2000 in Lafayc:m., IQdiana to obtain p11bllc commetltS on implementation of-the 

NPDES program for CAFOs by IDEM. PI. Ex.. 0 at 1, 2. hl the a.ouncameDt, the I!PA 

explained the Clan Water Act C2d its appllcabili.tyto CAPOs. PL Ex. 0 at 2-3. Jt also 

explained the wodtialga of 33 u.s.c. § 1342(c)(3) ana DOtec! that it pcl1ained to a situ&'c:icm iD. 

which the 'W A~ after public "-Jftl'• that ~state iS BOt~ Its NPDES 

proaum in accordance with dw Clean Wat~:r Aot. Pl. k 0 cit 3. However. in a subsequent 

pil!'agtap~ the amw\UlCGlellt pomtadly atatm that t.be ID8Bting WoWd !lOt be a public 

hearing. /d. 

In Navembet 2000, lDB.M requesled tllst tba EPA review and c:om21Wlt on tbt proposed 

Article 16. Pl. Ex. P at 1. The EPA explained ttiat it cUm:udy -.i~ tbo proposed :nJle M a, 

draft prunl pounit. ad that after a puJtlic Mll'l!neJit ]Hiriod. it would enosfda' .tbe JU!e. a 

proposed pne.ral permit. The BP A infoauQ IDEM dill the rule did "Dot yet meet the 

~rememrs for a FDeral. NPDES pcanit." /d. SpccificaJly, the BP A stated tbaf 'the rulo did not 

meec d2l= requirements m 40 C$.R. § 122.~ ~'CD lateral pem:a.ila. in I 12.1.41 perta1nina 

· to all NPDES permits. sad in § 122.44 gonJBinin& zeq'l.1irc:mecll for tbe establishmn of 

JimitatiODS, ISfBDdards. md ~ COQdiUcms iD. aU~- Td, Tba EPA .S not y.t d~d 

whether the rule complied with§ 12.2.46, wbldl pwides tbat NPDES permit! me to be Issued 

for a term not t12 ~ five years. PL Ex. P at 2. 1he EPA~ ot1=' COncfml$ reprdiag 
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IDEl\4' s iment:ioDs in situa:tiom• where phosphoNS m .soils may tepresent a "Water threat. Pl. ~. 

In February 200 l, IDEM cumoW~Geri it would publisb a Fi:nt Notic:e of Rulemaking for the 

proposed Article 16 Ott March 1, 2001. Pl. :Ex. Q at 1. IDEM also noted t.ha:t it did not believe 

. the EPA's comments c:owd be resolved betbn~: 'that date, hut lbdod k hoped to addrestc them uin 

as timdy [a] menner as possible." /d. In Scp1ember 2000, IDEM had 11atud. in-a letter to the 

EPA that it wtui not yet possible to~ whether the <'.r:ati Nles satisfied thl! EPA's 

~'prefere.ncesn Cor a state p:ogzam. Jann Dcp.. Bx. ll at 2. Howwer, m£M also stated in that 

leUer i1s hope 1hat a firuL1. Indiana rule would ultimatdy be II'Pf'CWed. by the BP A as 

cviroamcntally equivalent to lb. :tedaal prvgram =dar OM of the 8FJtEDaches outlill«l ill the 

EPA's letten. !d. 

lJt. a letter elated. July 20. 2.001, the EPA told IDEM, "it is~ for you to undmtand 

t 

the .aeed tqr IDEM to ~vely implement the NPOBS propm for CAFOs that a~e subject lO 

d1c c:xls'dJ:ig, 25-year old. fe4cl'al regalati=s." PL E1r. Sat 1. U. EPA went Oil to remiDd W:EM 

that •[u)ndar the C1..m Water Act 8D.Cl EPA's 1975 app:gval ofd!a lttctiaaa NPDES prosram, 

mEM is nquirc:d to lssuo NPDBS pe&uaits to CAl= Oil, ~-CGmplhJDce Wiih NPDES 

propam ~by ~os, SDd., when viollllio1W aN discovered, CDforee compliarrA in · 

~with I:Mians~s NPDES ~-manapment system." Itl. Tbe EPA rdtl:d.tal 

IDEM':~ -cboicel tor satisfyiag its o'hltgatim m iaue NPDES pmalts to CAFOs. ~ mctudcd 

issuiDg all ~-required indhi.dual pemdts, issuiag 01111 or mote aeDe!3l pcmi.11, or 

submi*& the amended rule ro EPA u aa. approvahlc revision tc fhe fDctima NPDES prosmn-
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Pl. Bx. S: at 2. The EPA ''.itrorlgly urFd" WiM to select one of the aVauablc clmiees ~•as 
.• • .. . . . 

exp~d.itiou.sly as possible • ., ld. Thll letter ga:vc deadlines for the·~= comes of action 
t . 

I' • •••• 

availa.b~ to IDEM. I!.IDBM chose to iJsuc lndiVldual pettaita.· it WB$ to submit to tht··£P A a 
• •• 0 

, . ......... , 

proposed plan, with a schedule ami milest.oD.es, by November ,2p01. /a.: I£10£.\d. c:q~; ~e 
, /o • • 

general permit :rou~ it was to issue a prcposed geaeral permit or pemrlts to the EPA by .. 

December 2001. !d. If it abo!e to .submit the !Qlet to IDEM as a~=.~ the program under 

40 C.P.R. 123.62, it was to do so by 1uae 2002.. ld. Tho :sPA requested- 'that IDEM teap01!d to its 

-... ··--

letter by August 20~ 2001 and.~ that 2t had ml(ar_v&uJ.d wry lOW m• tho EPA's 

.... 

expectations for cOlllplianc• evaluation aad. ..toldiDOIIt~-Id.. The EPA delayed UIUil September 

-
2002 the deadlioe for the deter.mi:aa1ion of its ~mmendod coume of action" ~ 

withdra.wal proceedinp under 33. u.s;c, § 1l42(~)(3). /d. 

IDEM reaponded to the EPA's letter iDa .letter elated September 1 1, 2001. Pl &. T at 1. 

IDEM pointed out that it had passed "first-ever rules acMmiDa eanfioed feedina opamicms ill 
' 

;mdJana, implementina. [the] scate stawtc 'Wbidl has 'bKn in place liaco 19'12.,. 14. IDEM tJsio 

noted that :il bad puhliahed a first notice ofruhmj•kinl to da~lop a specific m1e aovemiq 

CAFOs for the purt20SICI ofNPDES, in 'tbe evezrt such a mi..._ ue4ed,. PL Ex. Tat 2. m!.M 

dilectly uUd tbe .EPA to provide die cdtmia 111cd. to defl!• n riJW; wbDdJer a stDD's NPDBS per ..nit 

pmgram will i. proposed for witb.dtawal .• , /d. 'l1sa letter went an ta po~ .~~t ~the 1999 
' I o • • 

U.S. KPNUSDA 'l:.hlift«J NatioNJl SlrGtegy coJJiemple1r:d ~ equivalerltstate PIOIJ'IUlS. 

a.c The criteria ate readily available at 40 C.F.R.. § 123.63~ 

2S 
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en~enw ptotection to the strstegy outlined by U.S. liP~~ and. U.S. Department of 

Aarieultutc. ~ /d. Then. in¢redi.bl.y~ IDEM posed the following qt~estion to The u A: 1'Cat1 yo1.1 

please describe tbe ~ill which a sure may opnte a confined feeding app10val 

prosram without speeitically requiring an 'NPDES bltvidual pc:llllit, NPDBS genend 

permit. or NPDE.S pe:rmh-by-:rule for CAPOs?" /d. 

' 

The most gea.erous ~ ofJI>m,rs final qu~ to tbe EPA is 11w: it '\lf8Jrted to 

know the proced.llte fer subaaission oftbe COidiDcd feedla& rule to ~ .BP A for approval as a 

rev~ioo to Indiana's NPDBS program. pun;uantto 4tJ C.P.R.§ 123.62. Of course, tlle procedun 

iaou:tliudill40 C.F.R.. § 123.62. ADotllat, awlwethmkmorolfkdy,~M'mE
M•s 

question is that it believed ita program to ba ~ "oompa:ablcl• so 1hat. ~ ~ 

directly and. repeatedly bd"ormcd. othcrwiH by the 'EPA. chcumstmca might uist underwbich it 

need 110t develop any ndcs relating to NPDES pezmitdng for CAFOs. It is \IDDleer why IDEM: 

tl:&augbt it JDidn Dot~ a rule for~ NPDES proaram u it %elms to CAFOs. See Pl. Ex. T ut 

. . 

2. No ~e bcfOJe us on. these mat1ons fwlicma ..w.r IDSM met the deadlines in 

N~ber mel December 2001 that wen i'O'IJ'08III by 'l:b.e EPA irt the ovct IDEM cboso 1o issue 

permits in order to meet its obligations reaardfDa CAFOs. TAo ...U* :Lbr IDEM to RbJIU111Je 

eon6Ded ~a role to 1be SPA as an approvablc rovisiOil to lu posram was set for JUDe 2002. 

Pl Ex. S at 2. AgldD, there iJ 110 cvi.deJ:Jge beto1o us-eonmnring whi~ if Ill)". ·approach IDEM 

chose, or ~ether it met the rdcvBDt dGadUw ifm l8at it ctid cho01e one ofmc allowable opttuns. 
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=nvirowneotal protection tn the stratcgy outlined by U.S. EPA and U.S. Department of 

A&nculturc.,, ld. 'nwnl' int:redibly, ID~ ~osed tho follo'Wing quesLion to the SPA: "Can you 

please descn"be the ~es in which a stale ma.y operate a confined~ approval 

progmm without speci..fically requiring an NPDES inrividual penJUt. NPDES geQIIIll 

pe:rmit,. or NPDES permit-by-Nie for CAPOsr Id. 

The most gencous intapretatiou ofDJEM•s tiDal questicu·to-the·EPA is that it wanted co 

bow the procedure for suh&DislioD ofthm «-nfined flcciing Nle to the EPA mr appsoval as a 

-=evision to Indiana's NPDES program. JM'SU~Jltto40 C.F.R. § 123.62. Ofoourr.e, the procedu..,... 

is o\ltli.ned in 40 C.F.R.. i 123.62. Allothar, ami~ thillk:mare .likely, intetpr«ta:rlon of IDEM'!, 

question is that it believecl ite prop~m to be sdicicnt)J •comparable" so that, despite bclng 

direcdy 8lld ~Jy infbrmed otheiWiae by dle EPA, drs:umstaueeS might exist U11derwhicob it 

need not de90lop any rules relating 1D NPD:ES pem:tiUin& for CAFOs. It is unclear why JDEM. 

~tit J:Dight not need a rule for tbc NPDBS proptm as it telams to CAFOa. Su Pl. Ex. T at 

2. No 8'lidace before us on these mot:kms i%Jdlratcs 'WbadJer ID!M met tho dMdJines in 

Now.~nbe:r mel December 2001 tbat WOte impos.cl bfdw EtA m 1he CVCDt IDEM wosc:: to is$ue 

permits in order to meet its ohUpticms rcpn1iaa CAFOs.. n. "deadline for IDBM 1o subuU.t the 

confined fheding nde to tbo EPA as m approva'blc revbiOr1 to Irs proatam wu Rt iOr ~ 2002. 

Pl. Ex. 8 ul. Apia, lheze is DD ~before us~ralng which, if any, approaab. mEM 
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contlned feewng rules in November 2.001 ~= thotJSb. they still did not completely ~cmply witt 

the Clean Wats:r Act attd federal regu.laUans ~onr:em:ing CAFOs. At this poiDt. the BP A .bad bec:n 

infutming IDEM for twO~ of1b~ r1q~ts for ~s thAt needed to be il1cluded ill. ·tb,e 

new rules. Indiana's program .bad a.pparcutiy JV'Ver been in compliance with respect to CA..Fas: 

in the past, IDEM clid uot have an h1.speetitm.l!toeram ar require CAPOs to t1bt3in NPDES or 

NPDES-cqulvalent permits. A$ of the S~ 11, 2001., lamar, lDE.M appears still not toe~ 

undeasta11d what was~ to brii:lg the procram. fDro comptianee. "" addition, Indiana ~peats 

to believe that its confiDed feeding program. is at least &S elf=tive or more e:ffcctive thm the usc: 

ofNPDES pdttlits. s~~ Pl. Bx. T at 2. Whethu or not that JA true, JDdiana' s SPA-authorized 

NPDES program must nonetheless comply with Dderallaws mel ~ons. 

The :EPA stated in its July 20, 20011euc:r to lDEM that by September 2002, it~ 

&tc:rm.iu~;1hc recommended course of aatica with teprd 'CD withdrawal of the Tndiaoa NPDE~. 

propro.. To it5 atedit, EPA has engaged iD rianiflcaat efEbtta tD assure the compliaDCe of the 

Indiana NPDES program Witb fi:derlll&w reprtling CAFOs, work.iDa for at leASt tlne )'C8l'S with 

lDEM to help thaa. develop ~~pproprilde rules. IDEM has DQII.8tbdc;s failed to do so. 

We~ with PlaintifFs that IDdiana's pro~tD Is Dot iD ocm,p.limGII, aDCl1hat the 

evidcace lhowl BPA has known tbat m be true filr ~time. Non~thola&l, ~ d.ecl.iDe to tlllce 

the drastic action for 'Gl'bich Pl•jnti:ifl. pt11r, that is, we decliP to compel the BPA 1c act 

jmmedietely to withdraw approval ofbx6IDII'I NPDBS propam. lDEM., as a panyto this aetion 

by choice. is also within the reach of our raliDI bere, IDd we tbb1k it is 1bllt ag=ey who must first 
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be compelled to act: 1 s Thus, we shall order in our Judgment tbat IDEM, if it has not alxesd;y done 

so, act forthwith to bring its prosram into compl~ 'With the Clean Waur Act &l:ld with federai 

regulations by adopting one of the optious o'~ in tho EPA's July 20, 20011~~tter !o IDEM; 

IDEM is to take this action witbJD 120 dQI of the date ofthis Bntry.L' We note tbat IDEM w 

alrady initiat.d the rulernUing process for a specjfic rule~ CAPOs for the pu:po$1!5 ot' 

NPDBS. Of ~c:. when and iftb• BPA takc:s :&all action Oil tl= proposed new fedetal 

regulations regarding CAPOs. IDEM 'WOUld IJ8Id to 8IDUl'e that J:adiaoa' s program! comply with 

the tcdcmll rcquitaDc:Dt3. We think it 'IW)uJd be prudent for IDEM to address uy .such chan&es to 

its NPDES program at tbc S8lllC time it undertabs the lldioJ;Is orckrcc1 herein. 

Should IDEM fail to act as hcrdn mdered. under 33 U.S.C. § l342C~X3) and 40 C.F.lt 

§§ 123.63 and 123.64, tbe BPA shall be otdsed m the acuompmyiDg Judgment to undertake ancl 

1 :~ By the vary act of~. an in~~ itsclf."vuhv:n.hla to complete 

adjrutieation by tbe &dem.l c:omt of 'the--m Jitisa1Xm bctw-.n the iDterv.w llld the adverse 

pmty." UJUJ.i Statu v. (Mgon, 651 F.ld 1009, 1014 (I* Cir.1911) (qUOting 3B Mcxn'a 

Federal Pmctice, 24.16[6] (2d. eel. 1981)). 1'be Wta:naar aumncs the riak that· ita position wilt 

not pMVail and 1bat 1111 order adverse to lt.s btta~ will be ~d. St:JutaiiMr "· Dlllftbanon 

Dew:lopen, btc., 767 F..ld 1007, 1017 (D. C. Cit. 19&5) (cl.tiDI 7A Wright 8c. Miller. Federal 

P.ractice ct Proeedme I 1920, at 611 (1912)). 

1• PDIIezal co\Uta liN empowered to ordlr _.... ofticials to compl;r 1IWfth fedemllaw. 

"[W]hen a plain o:fBc:W duly, ~uir:ID! :na CIRrOi8e of~ fa to 'be pcdbnmd, ad 

' p~c is rotUsed, my persoa. trill suampersrwl mJury by web ntusal may haw a 

JXUPIClamu to compel its pa:bmance," aud 1t iiDD q,bjocdoD ~ 8lldl • order mi# be IOU&ht 

in the fodt.ta1 courts ap;nsta atata otlloc:r. hiTto Rico v.1JnnutGtl, 483 U..S. 219, 22,7 .. 21, 107 

5.Ct. 2802, 2808. 97 L.Ed.2d. 117 (1987) (quoti.Dg U qfL/ftiiMJow. v, ~m'b, 92 U.S. 531, 

541. 23 L.Bd. 623 (1876)), "Mcnonr1 tba SUJIIlVIIIIaq CJ.-c makes --.tla"' pm&mouat over 

the OODllaly politloJ:JS of state oalcials; tbD powar otWanl G0\1Itll to eaf'orce Wetallawdrua 

presupposes some autbority to order stac c.wflic.i•la 1t» gomply.'' NtlW Yoriv. tl.S., SOS U.S. 144~ 

179, t 12 S.Ct. 2408, 2430, 120 L.Ed.2d 120 (l992). 

28 



.. 

process 'Withdrawal proceedings for Indiana'~ ptOBfUil by s~~ and conducting a pubJi~ 

hearing 'Uiithin lSO daY$ of the date of this &try, a:od, witbiz.\ 30 ~ after the date of !Uch 

hearing, to make sod maounce its determination regaldUla whether lndiaM is adm.inisrering ita 

progmm in accordanee with Seetion 402 oftbe Clem Water Act.. UDder 40 C.F.R. § 12:3.63. 

withdrawal will be appropriate if!ndia:aa eolltlnues to fail to issue NPDES or NPDES.equiva!eilt 

permits as requited by the A~ to all CAFOs that disduqe, haft disclwgecl.in tlle past, or 

propose m discharge. me ifJDdfana's propam conti.!mes tD &il to comply wilh tU t.enl\s o!the 

Memorandum of Agreement between IDEM aDd the SPA. 

withdrawal of I.udiaoa's NPDBS program. ThO pZDgnm mggla~~:a.m.unicipat ~water 

discharprs. wastewce:r uaument plmt~, industrial wasteWater dhchargers:. stona.wat.er 

IICtivities, coasttuctian activities. aq,uacu.Ltare and sflviwlt&W aoti'Yiti~ aDd more. SrJe IDEM 

Mem. al 7: Wiihdrawal oftb.e program 'W'Ould .impose ~ftcant ;wimiafstnri .... -e buniCD.9 on the 

EPA. Fot ;those vezy reasons,. ~have aUowecl mBM wbtll wa believe is more tbm adequate 

; 

time to~ its Pt08111m mto compliance~ ami wallave ~oned the ~uUemams placed 

upo.n tbe EPA on IDEM's ~with ow Older. 

Fllulilwl Unrltlr s.tlMt 1311(-J(2) 

With respect to Plalntiffs• S~c 1~ t 9(a)(2) oJama. we be1ieft 'that & Pft*'ll! simmian 

doca DDt yetwmmt m EPA 11.kG o~ of enfo~ ofladiilllli'l NPDES propam. Sectiou 

l319(a)(2) states. ill part, that "[w]htmn'ar. an 'b biiSis ofinfomlati.ou avai1able to him. tho 

- ...... """ .,, 

(' 
i" ~ 
u:• 
t. 
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limitations effectively, [s)be .shall so notify the State.'' The section~ states that the 

A.dmiDimamr "111ill tW ove: ea1btcemeut oftbe State's propm ifthe State' a !anurc extends 

b~ b tbh:tieth day after noti.~e was giwm.. The listed mttluN.fs by wbich the Admiaimat.ox 1.s 

to enfcrw tho program are through issuing compliaDce onWI to permit holdc!s or by bringing 

3plllication of this seetton to the present sitaali.m is prvbleml'tc, Fit!lt, mte of the defic:ieucios b • 

Indiaaa's approach has been th:1t the State did JSOt 1.-. NPDES pcnnits to CAFOs. Thus, There 

have been no CAFO pemlits over which the~ eQDld bave assumed euforcemam:. 

Second. Indiana's pr~ 'WBI marbd bfalack of compliance iDspeC1iom and ~t, 

which fail'L1l'CI appea:ra to tiaw now been remedied. Bc:fore 1999, buttd Oft the lade ofimpecliOJJs 

a tederal takeover under Section 1319(&)(2) millU !lave~ wuraDIBd,. but b~ 1999 and 

2002 apptreatiy eYe~:'/ CAFO m the stVe has been.~ IDEM Me.m., Ex. B at 2. In any 

event. we remaiD uncmam &lbout whether the lade ofius,peclicms alone coUld trigaer this 

ptovisiau. pen i~ foCus on issued peo:ails. nus, for bath otthese DUOJII, we do DOt bcUGVe 

that an orcler to tbc EPA to 1Bb owr ~Dl ofJ.a411Da's NPDES propam. is appropriate at 

this tilDe. We opt instead for wbat we reprd u the more appropriate =neely, found iD ~on 

l342(c)(3), wbkb ia ~on whether &8111t0 is~ its plOiliiiA U1 accotdaw:e witb. 

the .n;.quircmcms of the Cleao. Water Act qd. ii=Ura1. re&Wadoaa. . 
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CO;.VCLUSION · 
.• 

... 
under 33 U.S.C. § !319(ra)(2.) and 1342(b). tb8 EPA's ad. IDEM's Mcrtio.DS for Summery 

. . 

J~t ate GRANTED~ while Plain1ifra' Mmiem fur Sgmmary JwlgDlt:Dt is D.ENJEI>. W.tfh 

respect to 33 U.S.C. § 134l(~)(3)1 Plaintitfs• :Motion far Summary .fudgmeDt is GRANf.ED. 

'While the EPA'!! and IDEM'5 MotioDS are aeeatdiagly DENIED. Pu1:swult to 33 U.S.C. § 

1365(~), a jlldgment will be entered mr Pl•mtifl'S co~ tbeir clsims ~ 33 U.S. C. § 

1342(c)(3). 

It ia so ORD~ this Jt. day of September, 2002. 

Copia& to: 

E.ScottTr~ 
Tabbert Helm Bamoal A WCI&lle LLP 
O:ae IB:diaDa Square, Suite 2100 
InctiaapoUS.IN 46204-'444 

Jon M. TJpshnJrz 
U.S. Departmezll: of Justice 
ED.vi!omDem:al DefeiiSO Soc:ti.DD 
P.O.&x23986 
W~ D.C. 20026-29815 

SARAHEV ANS BARKER.J'UOOE 
Lim'BD STA!!S DISTRICT COURT 
SOtrmER.NDISTRICT OF INDIANA 
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UNITED STATES DISTRICT COURT 

SOUTHEitN DISTRICT or INDL~A 
INDIANAPOLIS DIVISION 

SAVE TBE VALLEY, INC., 

TBOMAS BRE.l'I'WEISUl. ami 

L. JAE BREITWEISER, 

) 
. ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
). 
) 
) 
) 

ENTERED 

SEP 1 7 2DOZ 

U.S. CLEi~K'S CFFlC!: 
lNDlANAPOt!S, tND!ANA 

PlaiDti«s, 

v. 

UNlTED STATES ENVIRONMENTAJ., 

PROTECTION AGENCY, CBlUS1'INE 

TODD wmt'MAN~ IN HER CAPACITY 

AS ADMINISTRATOR OP THE VNITBD 

STATES &'fVIRONMENTAL 

PB.OTEcnON AGENCY, and DAVJD A. 

t1LLRICII, IN HIS CAPACITY AS 

ADMIN15T.R.A TOR OJ' THE t1NJTED 

STATES ENVIROliii"MENTAL 

P:ROTECTION AGENCY, tmGION ~' 

Defeadauts.. 

INDJA..'U. DEPARTMENT OF 

ENV'IRONMENTAL MANAGEMENT, 

Illter'faor Defendallt. · 

.) 
) 
) 
) 
) 
) 
) 

CAUSE NO.IP ,_.,.,51-C-B/G 

Purausut to the Court's cmxy oftbia ..._ .Jtadl""'rt is. haeby eDti:Nd in favor of the· 

Plainli1fs. Save the Valley, I.P.corporatl:ld. aDd 'IbGmr.! azadL ~M BreitweJ.aer, wUb. respect to bdr 

c;laim arising under .33 U.S.C. § 1342(g)(3), aut apmattbe DefeDdanta. United Stams 

Bnvironmc:atal Pto~ A,~y, et al.~ BUd IDc1iaDa ~of EavkoJmtental 

Managemmt. With respect to PlaUrt:iiD' c:laUals Wider 33 U.S.C. § 1319(a)(2) tmd 33 U.S.C. § 

l342(b). Judgment is hereby ~~Sec~ in 8lvar of~ aa4 against Pla.inli1fs. 

:! .. 

., 

f.~ ., ... , 
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;$ 
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-· 

Havins rul.edln favor of Plaintiffs on their claim U%L1ielr 33 U.S.C. i 1342(c)(3), now 

Jlldpe.ut, the Indiana. Department of&-vi.J'OWlld!dal Managem=t \IDEM'') ~bring its 

National })()Uutao.t Dischar~ EJ.trmnation S)'St81n CUNPDBS") program iDro compliance with 

section402 of the Clean Water Act, 33 U.S .C. § 1342: 

FUR.nlE~ it is Ordered~ within 011ehundrcG ~ (120) ~ o£thc da1e oftbia 

J'lldament, IDEM sbal1 ~: (1) establish an NPDES pracral permit tor federaD.y-defined 

CODCmlrated animal.fbcc:Ung ope:ations ("CAFOI'~, as amharized by In.diau A.dminim'ative 

Code title 327. article 15. BDCi the revision to the Jndjene NPDF.S prolfiiD that the Unitecl State; 

E.aviromnental ProteetiOD Agency ("the EPA"') apptoWd in 1991, m; (2) requWe eve:y CAFO in 

the State of Indiana who has discharged poli\WIDIS in tbe past without an NPDSS permit or 

proposes to dischqe pollU1aDtl sometime in the futulw to apply for md obtain by a date certsbl 

811 individual NPD'ES pamit. if it bu not alraa4J ckD: sa. Sit (3) mbmit 1D appropris.te ~<mftii.C'd 

f=dlng rule to 1:M SPA for approval by the BPA as a rcmsiou to the mdiaDa 'NPDES program 

tiDder 40 C.F.R. § 123.62. 

FUR.~ it it Otdered 'that. wi.IND.oue.baDdreclfifty(lSO) days ofthacSD ~ftbl.s 

Iudsroant, shoul(J IDEM comilwe in its &iblre to folim i1l o'biipuODS-un.dr.t tbis Orckr., 1M EPA 

tAal1 cotUiuct a public hcariaa pmuant 1D 33 u.s.c. § l342(c)(3) aaacemi13.1 whetber tbe sw~ 

ofindiaDa is admiDistedDg its proaram in 8CCm'dalaco 'IY."!th Scorion 402 ofthe Clean Water Art. 
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PUR THE~ it is Ordered that, within tbitty (30) days af aw:.b. pUblic hearing, sbDuld 

IDEM cant;in-ge in its failure to fill1ill i1s o\iliptioos under this Onler., the Administrator ofthl:~ 

J:!laA sblll :aotliY the State at"Tnctiana, through IDEM, that abecat i=mediate, ~pmpria~ 

cmeaive aaion, she will witbd:aw appEOVBl aftnd;ana's NPDES p:og;ram pursuant to 33 

U.S.C. § 134.2(G)(3). .. - . 

the State afindiana. shoUld IDEM cci1ttinue iD it& failum to ~appro~ coaectivc acticms the 

Admlnimator of the EPA shall 'Withdraw appova1 ofd!e S1m ofh:ldiana' s NPDBS l'rognam, 

purBUIIIII flO 33 u.s.c. § 1342(~)(3). 

ft is so ORDERED t1Us \ 1• day of S~, 2002. 

Copies to; 

B. Scctt TteadwaJ 
Tabhen Ha1m. Bamest & WMtdle LLP 

One Indian• Scprc, Suite 2100 
lndfpnepilis,. IN 46204-5444 

Jon M. :Up1bu1U 
U.S. Depa1mcat of Justice 
~Defim&oS~on 

P.O. Box 2391' 
Wublnatan, D.C. 20026-2986 

SAltAB EVANS 'B.UX'F.'R, JUDCJS 
UN1TBD STATES DISTRICT COURT 
SOtJ"l'HimN DlsnUCT OF INDIANA 
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Siena L. Cua8 
ot:W. aftbe Alk4.Y CJeners1 
402 Wst Wllhingtml Street, Flftk Ploor 

Jmli!IDipOlis, IN 4&04 
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